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       ORDER 

PER ANIL CHATURVEDI, AM: 

This appeal filed by the assessee is directed against the 

order dated 22.12.2017 of the Commissioner of Income Tax 

(Appeals)-38, Delhi relating to Assessment Year 2007-08. 
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2. The relevant facts as culled from the material on records are 

as under : 

 

3. Assessee is a company stated to be engaged in the business 

of distributing hydraulic machinery in India and is stated to be 

subsidiary of Saurer-Danfoss (Holding) A/s Denmark which is a 

subsidiary of Saurer-Danfoss Inc. USA. Assessee filed its return 

of income for A.Y. 2007-08 on 31.10.2007 declaring total income 

at Rs.4,31,65,019/-. The case was selected for scrutiny and 

thereafter assessment was framed u/s 143(3) of the Act vide order 

dated 28.01.2011 and the total income was determined at 

Rs.6,28,17,590/-. Aggrieved by the order of AO, assessee carried 

the matter before the CIT(A), CIT(A) vide order dated 22.12.2014 

in Appeal No. 07/2015-16 held that only Transactional Net 

Margin Method (TNMM) is applied in TP documentation which 

resulted in issue of show cause notice u/s 274 r.w.s 271J of the 

Act. It was thereafter held that assessee had furnished incorrect 

information in Form 3CEB and accordingly information in Form 

3CEB were defective and inaccurate to that extent. Accordingly a 

penalty u/s 271J of the Act was levied on the assessee for 

furnishing incorrect information in certificate in Form 3CEB. 

Aggrieved by the order of CIT(A), assessee is now in appeal before 

us and has raised the following grounds of appeal: 

1. “The order dated December 22, 2017 passed under section 
271J of the Income Tax Act, 1961 (“the Act”) by Ld. 
Commissioner of Income tax (Appeals) – 38 [“Ld. CIT(A)”] and 
subsequent notice of demand under section 156 of the Act 
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dated February 27, 2018 is null and void and cannot be 
enforced against the Appellant, being ultra vires the 
provisions of Section 271J of the Act. 

 
2. The Ld. CIT(A) erred on facts and in law in arriving the 

conclusion that the Accountant’s Report (i.e. Form No. 3CEB) 
furnished under section 92E of the Act disclosed incorrect 
information thereby warranting levy of penalty under section 
271J of the Act. 

 
The above grounds of appeal are without prejudice to and 
independent of one another. 

 
The appellant craves leave to add, alter omit or substitute 
any or all of the above grounds of appeal, at any time before 
or at the time of hearing of the appeal.”  

 

4. Before us, at the outset, Learned AR submitted that penalty 

has been levied u/s 271J of the Act on the assessee. He 

submitted that penalty u/s 271J of the Act can be levied on an 

accountant or a merchant banker or a registered valuer who has 

furnishing incorrect information in any report or certificate 

furnished under the provision of this Act or rules made there 

under. He submitted that the levy of penalty therefore on the 

assessee is void-ab-initio and therefore the same be deleted.  

 

5. Learned DR on the other hand supported the order of lower 

authorities but did not controvert the submissions made by 

Learned AR. 

 

6. We have heard the rival submissions and perused the 

material available on record. The issue in the present ground is 
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with respect to levy of penalty under section 271J of the Act. 

Section 271J of the Act postulates that penalty can be levied by 

AO or CIT(A) when it is found that an accountant or a merchant 

banker or a registered valuer has furnished incorrect information 

in any report or certificate furnished under any provision of the 

Act and the AO or the CIT(A) may direct that such accountant or 

merchant banker or registered valuer, as the case may be, shall 

pay, by way of penalty, a sum of Rs. Ten thousand for each such 

report or certificate. In the present case, we find that penalty has 

been levied on the assessee who is not an “accountant” or a 

“merchant banker” or a “registered valuer” as per the explanation 

provided under section 271J of the Act. In such a situation, we 

are of the view that penalty could not be levied on the assessee. 

We therefore direct its deletion. Thus the ground of the assessee 

is allowed. 

 

7. In the result, appeal of the assessee is allowed. 

 

Order pronounced in the open court on  11.10.2021 
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